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Issue 

At the August 2, 2011 Council Meeting, following the July 22-23 flooding event, staff proposed 
to the Council a program that would enable property owners to obtain an engineering evaluation 
of drainage problems on their property, as well as suggestions for potential solutions to those 
problems.  As outlined by staff, the program could include a site visit by an engineer, internal 
and external property inspections, and a flood risk reduction report containing recommendations 
to reduce the risk of flooding for a property owner.  The property owners would then be free to 
act on the report as they wished, implementing some, all, or none of the recommendations.  Staff 
also suggested that the Village could administer this program by competitively soliciting 
proposals from engineering firms to provide a standard property evaluation fee, which could be 
paid for in full by the Village, in full by the property owner, or some combination thereof. 

After a brief discussion – at a late hour – the Council requested that staff provide additional 
detail on how a program could be administered, and how the Village could anticipate and 
manage any liability concerns associated with recommending improvements on private property. 

Pursuant to the Council’s directive, staff has researched two similar programs in nearby 
municipalities, Wilmette and Glenview.  Although both programs aim to achieve the same end 
result, i.e., a property owner who possesses information on how to proactively address drainage 
problems that affect their properties, each program arrives at that point a little differently.   

A discussion of the two programs follows, and Attachment 1 contains a detailed description of 
each community’s program. 
 

The Wilmette Program 

Wilmette takes a relatively “hands-off” approach, simply providing interested property owners 
with contact and cost information for several engineering firms and allowing homeowners to 
follow up as they choose. Because Wilmette has taken a relatively hands off approach, their staff 
does not have any data on how many property owners have availed themselves of the program, 
but their estimate is “just a handful”. 
 

The Glenview Program 

Glenview, on the other hand, takes a more active and involved approach to the issue.  Glenview 
has negotiated a fee of $800 per property for a complete engineering inspection, including a 
written inspection report.  In addition to negotiating one single fee for an assessment, Glenview 
provides additional incentives for homeowners to participate in the program.  First, the Village 
funds 50% of the $800 inspection fee, payable up front, meaning the homeowner is only 



responsible for $400.  Second, if the inspection results in recommended property improvements 
that require a permit, the Village issues a voucher good for $200 off permit fees associated with 
constructing the recommended improvements.  Glenview’s program was implemented in August 
of 2010, and to date approximately 40 property owners have had inspections performed. 
 

Liability Issues 

Both Wilmette and Glenview also provide examples of how the Village could address potential 
liability should recommendations arising from the program prove ineffective, or cause 
unintended consequences elsewhere.  Once again, the two communities take a slightly different 
approach, with each reflecting the different nature of their respective programs.   

Wilmette’s potential for exposure is liability is minimal, if not entirely absent.  Consistent with 
the “hands-off” nature of its program, all Wilmette does is to provide a list of engineers who are 
licensed to perform the engineering services.  The licenses are issued by the State, which 
establishes both the licensing criteria and the methods for determining how those criteria are met.  
In addition, Wilmette makes no recommendations: the individual property owners are the ones 
who screen the engineers and decide which of the firms, if any, they will use. 

Because Glenview has screened and negotiated the pricing arrangement for the engineering 
services, it is more involved in the process, and therefore has a potentially higher exposure to 
liability.  To address that exposure, the homeowners who apply for participation in the process 
are required to assent to the following indemnification provision: 

INDEMNIFICATION AND HOLD HARMLESS. In submitting this inspection 
request, HOMEOWNER hereby agrees to defend, indemnify and hold harmless the 
VILLAGE, and all of its agents, board of trustees, officers, administrators, agents, 
and employees (“Indemnified Parties”), to the fullest extent permitted by law, from 
and against all claims, damages, actions, liabilities, losses (including economic 
losses), injuries, lawsuits, costs, expenses and liens, including but not limited to, 
reasonable attorneys' fees, relating to HOMEOWNER's participation in the 
PROGRAM. Any costs or expenses, including reasonable attorneys' fees, incurred 
by Indemnified Parties to enforce the indemnification obligations hereunder shall be 
borne by HOMEOWNER. 

In addition, like Winnetka and most other municipalities, Glenview’s professional services 
contracts include indemnification language to protect it against liability for the acts and 
omissions of the party that carries out the work specified under the contract.  Following is the 
standard indemnification provision that the Village of Winnetka’s Public Works Department 
includes in all consulting contracts that it administers.  (The are similar provisions in all other 
service contracts.) 

INDEMNIFICATION.  Respondents to this RFP shall understand that the 
successful proposer shall indemnify and hold harmless the Village of Winnetka, its 
agents, and its employees against any and all lawsuits, claims, demands, liabilities, 
losses or expenses, including court costs, and attorney’s fees, for or on account of 
any injury to any person or any death at any time resulting from such injury, or any 
damaged property, which may be alleged to have arisen out of the negligent acts, 
errors, or omissions of the Consultant.  It is further understood that this 
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indemnification shall not be construed to cover the negligent acts or omissions of 
the Village of Winnetka, its agents, or its employees. It is additionally understood 
that this indemnification shall not be construed to cover the negligent acts or 
omissions of parties unrelated to this contract. 

As a general rule, and as is the case with most municipal activity, the greater a municipality’s 
involvement, the greater its exposure to liability, and the greater the need to protect itself.  Thus, 
Wilmette’s approach of providing information to homeowners, while leaving all decisions and 
actions up to the individual homeowners has far less risk of exposure to liability than Glenview’s 
approach.  Should the Village of Winnetka decide to proceed with a program patterned after 
Glenview’s, it would be advisable to have the multiple layers of indemnification, but also to 
include the obligation to defend in the indemnification provision.  In addition, because an 
indemnification provision cannot guarantee that the Village would never be sued by the 
homeowner, it would also be advisable to require a release and waiver of claims in the program 
application materials. 

Finally, it should also be noted that, whatever the Village Council decides, whether it be not to 
institute an inspection program or to proceed with an inspection program modeled after either 
Wilmette’s program or Glenview’s program, the Village would also be protected under the Local 
Governmental and Governmental Employees Tort Immunity Act, which protects municipalities, 
its officials and its employees from liability arising from the determination or policy, the exercise 
of discretion, the acts or omissions of another person, from the issuance, denial or administration 
of permits, and from the inspection, failure to inspect or negligent inspection of property.  (See, 
generally, 745 ILCS 10/2-103, 10/2-104, 10/2-105, 10/2-201, 10/2-204, 10/2-206 and 10/2-207.)  
 

Staff Proposal and Council Discussion 

Staff recommends implementing a private property Stormwater Engineering Evaluation Program 
to assist property owners in protecting their own property against potential flood damage, for two 
compelling reasons. 

First, some properties experienced flood damage that is not attributable to the broader drainage 
problems that the Village is attempting to address.  In some cases, water may enter basements by 
seepage resulting from poorly graded ground adjacent to foundations.  In other cases, water 
flowing downhill between houses overtops window wells or travels down driveways or basement 
steps, entering lower levels of the building. In some of these cases, it is possible that relatively 
simple, single-property fixes could provide real relief at little personal cost.  

Second, some problems may prove resistant to Village attempts to reduce flooding.  Because of 
their cost and complexity, some of the projects being considered by the Village may take some 
time to implement.  Some properties lie within the 100-year floodplain and thus face the 
possibility of flooding from forces well outside the Village’s control.  In such cases, 
improvements to individual properties may be the only way a property owner can reduce the risk 
of flooding on their own property. A program that would make this easier and more attractive for 
property owners will benefit both the Village and the property owners affected. 
 

 - 3 -



Possible Budget Impact. 

There is no funding in the Village’s current budget for such a program. If the Council wishes to 
implement a program based loosely on the Glenview model, the following estimates may be 
helpful. 

Cost per inspection:  $1,000 @ 50% cost share = $500 per inspection Village cost. 

If the Council were to consider implementing a program with a cost sharing component, staff 
could begin the RFP process this fall to obtain pricing, and then propose a line item in for the FY 
2012-2013 Budget.  A $10,000 line item in the Village’s FY 2012-13 Budget would provide a 
program that would allow for inspection of up to 20 properties, beginning April 1, 2012. 
 

Policy Issues 

The Village Council should address the policy questions.  

 First, does the Council wish to provide a private property Stormwater Engineering 
Evaluation Program? 

 Second, if the Council does wish to provide such a program, does it want to contribute public 
funds for individual, private services, as Glenview does, or does it want to follow the 
Wilmette model? 

The table on the following page is intended to assist the Council in its discussions. 

 
Recommendation: 

Provide policy direction. 
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 Wilmette Model Glenview Model 

Program Description Village provides contact and 
pricing information for 
engineering services related to 
property inspections and written 
report detailing possible flood 
reduction improvements to 
private properties. 

Village negotiates a contract 
with an engineering firm to 
provide individual property 
inspections and written report 
detailing possible flood 
reduction improvements to 
private properties. Village 
funds 50% of inspection cost. 
Village provides $200 voucher 
for permit fees. 

Municipal Involvement Limited to obtaining pricing for 
inspections and reports. 

Negotiate contract with 
engineering firm. Administer 
payments to firm, collect 
payments from residents. 
Administer permit vouchers. 

Procurement Process Staff develops brief scope of 
work and obtains pricing 
information from several 
licensed engineers. Pricing 
provided to prospective program 
participants. 

Staff develops request for 
proposals (RFP) and distributes 
to qualified engineering firms. 
Staff evaluates proposals based 
on qualifications and price, and 
negotiates final price with most 
qualified firm. 

Desired Outcome Property owner educated on 
possible improvements to 
drainage problems 

Property owner educated on 
possible improvements to 
drainage problems 

Program Deliverable On-site inspection and optional 
written report. 

On-site inspection and written 
report. 

Liability Issues Very limited Potential liability, reduced with 
good indemnification 
statements. 

Cost Sharing None 50% 

Homeowner Cost $300 to $1,375 $400 

Municipality Cost None $400/ inspection 

Additional Incentives None $200 voucher good towards 
permit fees if work undertaken. 

Resident Use of Program Unknown, estimated as “just a  
handful” 

Approximately 40 since 
August 2010 
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