
NOTICE 
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Agenda Report 

 
 

Subject:  Fidelity Bonds 
 
Prepared by:  Ed McKee, Finance Director 
 
Ref:   Investment Policy Revisions 
    
Date:   September 29, 2009 
 
 
 
When the Village was adopting the revised investment policy this summer the Council asked the 
staff to evaluate the cost of buying additional fidelity bond coverage for those individuals that 
normally have responsibility for electronic transfers and Village investing (the Village Manager, 
Finance Director, Assistant Finance Director, and Finance Department Secretary). 
 
Currently, the Village has $500,000 per employee coverage for fidelity bond coverage.  I 
increased the coverage on the Manager and Finance Director to $1,000,000 a few years back at 
little cost. 
 
Pricing on fidelity bonds is such that higher limits the cost is substantially more than at lower 
limits.  For example, the coverage for 162 employees at $500,000 and the Manager and Finance 
Director at $1,000,000, costs about $4,000 per year.  This is an exposure of $83,000,000 (162 
employees x $500,000 + 2 employees at $1,000,000) at a price of about $48 per million dollars 
of coverage.   
 
Raising the fidelity bond to $3,000,000 for all four positions would cost an additional $12,000 or 
$1,333 per million of coverage ($9,000,000 of additional coverage). 
 
As way of background, most of the communities in this area are in insurance pools that generally 
provide $2,000,000 of fidelity bond coverage.  This is done partly as a marketing tool as this 
coverage can be purchased cheaply or self-insured by the pool at very little cost (as claims 
against this type of coverage are extremely rare and often not expensive) when you have a large 
number of individuals covered. 
 
My impression is that communities that purchase this coverage on their own buy either the 
statutorily required amounts (usually under $50,000) or get $100,000 to $500,000 of coverage.  
When I started with the Village in 1996, the Village carried $100,000 of coverage for this risk. 
 
Recommendation:  Provide staff direction. 
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AGENDA REPORT 
 
SUBJECT:   Public Act 96-542 – Amendments to the  
    Freedom of Information and Open Meetings Acts 
 
PREPARED BY:  Katherine S. Janega, Village Attorney 
 
DATE:   November 5, 2009 
 
Legislative Background 

The State of Illinois has had some form of “Sunshine Law” in place since 1957, when the 
legislature first enacted a law pertaining to meetings.  (Laws 1957, p. 2892)  Through a series of 
amendments, that law evolved into the Open Meetings Act in 1982.  (P.A. 82-378)  The Freedom 
of Information Act, which governs access to public records, followed in 1984.  (P.A. 83-1013)   

 
The Village’s compliance with the Open Meetings Act (“OMA”) and Freedom of 

Information Act (“FOIA”) has long since become a routine and integral part of the Village’s 
operations.  For example, the Village Code reiterates the statutory requirement that all meetings 
of the Village Council and all of the Village’s boards, commissions and committees comply with 
the OMA.  In addition, to encourage easy access to key Village records, the Village Council 
adopted Resolution R-1264-94 in 1994, pursuant to which requests for small numbers of 
specific, readily available Village records are treated as “routine requests” that are made 
available to the public, often on the spot, without the need to file a written FOIA request.  Under 
R-1264-94, a copy of which is attached to this Agenda Report, routine requests include, but are 
not limited to, requests for the Winnetka Village Code, ordinances, resolutions, minutes, meeting 
agendas, meeting notices, annual budget, comprehensive plan, zoning ordinance interpretations 
and the official zoning map.  Technological advances such as the broadcasting of Council 
meetings and an expanding Village web site have further increased the ready availability of 
information about Village meetings and records. 

 
Noncompliance by some public bodies in other parts of the State, coupled with 

disagreements over certain types of requests, led increasing numbers of requesting parties– 
usually members of the press, labor unions and commercial enterprises – to ask the Illinois 
Attorney General for assistance in obtaining responses to FOIA requests.  In 2005, the Attorney 
General appointed a Public Access Counselor, who began advocating for persons who directed 
their complaints about FOIA denials to the Attorney General’s office, rather than invoking the 
review process established in the FOIA.  In the wake of the ouster of Governor Blagojevich and 
some contentious litigation over the denial of some FOIA requests, the Attorney General, 
working with the Illinois Press Association, proposed sweeping amendments to FOIA and OMA. 

 
The resulting legislation, Public Act 96-542, goes into effect on January 1, 2010.  While 

prior amendments to the FOIA and OMA have been implemented by the Village as a matter of 
routine compliance, the sweeping changes made by P.A. 96-542 will affect all of the Village’s 
governing and advisory boards, commissions and committees, and will impose greater demands 
on Village staff.  The remainder of this Agenda Report addresses the key changes to the two acts 
and identifies areas that may require Council action. 
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Expanded Policy Statement 

Presently, Section 1 of the FOIA states that it is the State’s policy “that all persons are 
entitled to full and complete information regarding the affairs of government and the official acts 
and policies of those who represent them as public officials and public employees consistent with 
the terms of this Act.”  The policy statement goes on to say that such access is necessary “to 
enable the people to fulfill their duties of discussing public issues fully and freely, making 
informed political judgments and monitoring government to ensure that it is being conducted in 
the public interest.”  (5 ILCS 140/1) 

 
P.A. 96-542 expands that policy, by adding the following language to Section 1 

[emphasis added.]:  

The General Assembly hereby declares that it is the public policy of the State of 
Illinois that access by all persons to public records promotes the transparency and 
accountability of public bodies at all levels of government.  It is a fundamental 
obligation of government to operate openly and provide public records as 
expediently and efficiently as possible in compliance with this Act.   

* * * 

This Act shall be construed to require disclosure of requested information as 
expediently and efficiently as possible and adherence to the deadlines established 
in this Act. 

The General Assembly recognizes that this Act imposes fiscal obligations on 
public bodies to provide adequate staff and equipment to comply with its 
requirements.  The General Assembly declares that providing records in 
compliance with the requirements of this Act is a primary duty of public bodies 
to the people of this State, and this Act should be construed to this end, fiscal 
obligations notwithstanding.  

 
This acknowledged financial mandate comes without providing a corresponding 

appropriation to fund the additional compliance costs, notwithstanding the provisions of 
Section 6 of the State Mandates Act.  30 ILCS 805/6. 
 
Presumption 

In addition to the broadened policy statement, the amended FOIA contains the following 
new provision: 

All records in the custody or possession of a public body are presumed to be open 
to inspection or copying.  Any public body that asserts that a record is exempt 
from disclosure has the burden of proving by clear and convincing evidence that it 
is exempt. 
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(5 ILCS 140/1.2)  Generally, public bodies are presumed to be acting properly and the party 
claiming otherwise has the heavier burden.  This provision is a rare, if not unique, statement that 
invoking any exemption to disclosure is presumed to be improper. 
 
Public Access Counselor 

P.A. 96-542 creates the office of the Public Access Counselor (PAC) within the office of 
the Attorney General.  The PAC must be a licensed attorney and will be appointed by the 
Attorney General.  Through the PAC, the Attorney General is granted the power to provide 
training for public officials, to educate the public on their rights under the OMA and FOIA, to 
prepare and distribute educational materials and programs, to resolve disputes involving potential 
violations of the OMA and FOIA by mediation or some other informal method, to issue binding 
decisions on disputes, to issue advisory opinions when requested, to respond to informal 
inquiries, to research compliance issues, to develop training curriculum, to prepare and distribute 
model FOIA compliance policies, and to promulgate rules. 

 
The PAC will have subpoena powers, and will have the same access to municipal records 

that courts now have.  Although both the OMA and FOIA will provide alternate remedies for 
claimed violations – the PAC or the courts – once a complainant takes a matter to court, the 
procedures before the PAC must end.  Whether proceeding before the PAC or the courts, a 
complainant must bring an action within 60 days of the claimed violation.  If the PAC renders a 
binding decision, it may be reviewed only by administrative review, and only in the Circuit 
Courts of the counties in which the Attorney General has its principal offices (Cook County and 
Sangamon County). 

 
Whether a matter is brought to the PAC under the OMA or FOIA, and whether it is 

brought by complaint, as a request for informal relief, or as a request for an advisory opinion, a 
public body that produces records in accordance with a PAC decision will be immune from 
liability arising from that disclosure.  However, if the disclosure is pursuant to good faith 
reliance on an advisory opinion requested by a public body, the immunity attaches only if the 
public body has “fully and fairly disclosed” the facts on which the opinion is based. 

 
OMA Training 

P.A. 96-542 adds a new Section 1.05 to the OMA, which requires every public body to 
designate “employees, officers or members to receive training on compliance with” the OMA.  
The list of these designated persons is to be submitted to the PAC and, by June 30, 2010, the 
designated persons must “successfully complete an electronic training curriculum, developed and 
administered by the Public Access Counselor, and thereafter must successfully complete an 
annual training program.”  After the initial 6-month grace period for training, any newly 
designated person must “successfully complete” the training within 30 days after being 
designated. 

 
The breadth of the definition of “public body” under the OMA remains broad.  It includes 

the Village Council, all other boards, commissions and committees of the Village, and all sub-
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committees of any of those boards, commission and committees.  As the corporate authority of 
the Village, the Village Council is considered to have employees and officers, as well as 
members.  However, none of the other public bodies of the Village have their own “employees.”  
To the extent that they have “officers,” those officers are also “members.”  Consequently, it 
appears that it will be necessary for every one of the Village’s boards, commissions, committees 
and subcommittees to designate one of its members to receive OMA training. 

 
The purpose of the OMA training appears to be informational, as there are no provisions 

that link the training to eligibility to serve. 
 

FOIA Officer 
P.A. 96-542 also adds a new Section 3.5 to the FOIA, which requires every public body 

to designate one or more officials or employees to be Freedom of Information officer(s).  The 
FOI officer receives FOIA requests, “ensures” that the public body responds in timely fashion 
and issues the responses.  Section 3.5 also specifies the recordkeeping requirements for all FOIA 
requests, which includes creating a file “for the retention of the original request, a copy of the 
response, a record of written communications with the requester, and a copy of other 
communications.”  Village staff has already begun implementing the centralized, coordinated 
receipt, response and recordkeeping regimen, although the details of the duplicate recordkeeping 
that will be required have not yet been worked out. 

 
New Section 3.5 of the FOIA requires that the FOI officer successfully complete a 

training curriculum developed by the Public Access Counselor.  As with the Open Meetings Act, 
the initial training must be completed by the end of June, 2010, and thereafter the FOI officer(s) 
must successfully complete training on an annual basis.  Any new FOI officers must complete 
the training within 30 days of their appointment.  Unlike the training requirement under the 
OMA, the FOIA training is required for a person to be able to serve as the FOI officer. 

 
Changes to the FOIA Response Process 

Form of Request.  Although the amended Act requires requests to be submitted in 
writing, public bodies can no longer require parties seeking records use a particular format or 
request form. 

 
Response Time.  The time to respond has been reduced from 7 working days to 5 

business days, after receiving the request.  Although the time to respond can still be extended, 
the extension period has also been reduced from 7 working days to 5 business days.  The public 
body and requesting party can agree to further extensions in writing.  Under new section 5 ILCS 
140/2/15(a), the response time for requests for arrest records will be even shorter:  “as soon as 
practical, but in no event later than 72 hours after the arrest.” 

 
Under the amended FOIA, the failure of a public body to respond within the required 

time periods not only constitutes a denial of the request, as is currently the case, it also 
constitutes the exhaustion of administrative remedies that is required for a party to seek relief in 
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court.  In addition, a public body that fails to respond within the specified times forfeits the right 
to claim that the request is unduly burdensome. 

 
Charging for Copies.  There are new limits on copying charges.  The first 50 pages of 

black and white, letter or legal size copies must be provided without charge, after which the 
charge may not exceed 15¢ per page.  The charge for color copies, CDs, oversize documents, and 
the like is limited to the “actual cost,”  meaning the cost of operating the equipment, the cost of 
purchasing the CD, or the cost of a copying service.  The time spent in locating and gathering 
records, preparing them for copying, running them through the machine, and reassembling and 
refiling them cannot be included.  The cost for a certified copy cannot exceed $1.00. 

 
Third Party Records.  The scope of the search for responsive records has been 

expanded to include documents in the hands of third party consultants. 
 
Requests for Commercial Purposes.  Although commercial requests are most often 

phrased in broad, categorical terms, which causes them to be the most time-intensive requests, 
the amended FOIA unequivocally removes commercial purposes as a possible ground for 
denying a request.  However, the public body may inquire if the request is for a commercial 
purpose, and the requesting party must respond truthfully, or be subject to a fine for a violation 
of the FOIA.  The time for responding to commercial requests has been expanded to 21 working 
days. 

 
Notices to PAC.  Under the amended FOIA, a public body cannot claim that a request is 

exempt because it seeks personal information or is a preliminary draft unless the public body 
notifies the PAC.  That notice must be given within the 5-day response period.  Within 5 
working days after receiving the notice, the PAC must determine whether further inquiry is 
required.  If so, the PAC may require additional information from the public body, including 
production of the records in question.  Either party can seek administrative review of the PAC’s 
decision.  The public body has the option of producing the records in accordance with the PAC’s 
opinion, in which case the public body will be immune from all liability arising from the 
disclosure. 

 
Format for Denial of Requests.  The amended FOIA requires that any denial of a 

request must be in writing and must include: (i) a detailed factual basis for each exemption; (ii) 
citation to “supporting legal authority” for each exemption; (iii) the name and title or position of 
each person “responsible” for the denial; (iv) notice of right to review by the PAC or by court; 
and (v) contact information for the PAC.  The Village’s practice has long been to provide a 
detailed response when all or part of a request is denied, but further clarification will be needed 
from the PAC as to what constitutes a “detailed factual basis” and who is considered 
“responsible” for the denial.  
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Procedures after Denial of a Request. 

The changes to the procedures after a FOIA request is denied are among the most 
significant under P.A. 96-542. 

 
Elimination of Internal Appeal.  The amended FOIA eliminates the internal appeal 

from a denial.  Since its inception, the FOIA has required a requesting party to take this appeal, 
which is directed to the head of the public body, before seeking relief in court.  It thus has 
provided an opportunity for a public body to take a second look at a request and to correct 
internal errors or resolve misunderstandings, without incurring the expense of a court action.  
Under the amended FOIA, a denial will immediately become an adversarial process. 

 
Alternate Avenues for Appeal.  A party whose request is denied, in whole or in part, 

will now have the option of either filing an action with the PAC, or filing an action in the local 
circuit court. 

 
Penalties 

The amended FOIA mandates sanctions that previously had been left to the discretion of 
the courts.  First, the amended FOIA requires the court to assess fees against the public body if a 
requesting party “substantially prevails” in court.  Second, it mandates fines, ranging from 
$2,500 to $5,000 per occurrence, if the court finds there has been bad faith or an intentional 
failure to comply with the FOIA.  One new provision is that a party that requests records for 
commercial purposes may also be subjected to fines, if the requesting party knowingly obtains 
records for commercial purposes and fails to disclose that the request is for commercial 
purposes, when such disclosure is requested by the public body. 
 
Conclusion 

To date, the Attorney General has not filled the PAC position and has not posted draft 
rules.  There also are no definitive materials available to guide public bodies in preparing for 
compliance.  However, the Attorney General has posted a list of frequently asked questions, a 
copy of which is attached to this Agenda Report. 

 
Village staff has already begun to implement some of the new procedural requirements, 

so that they will be in place on January 1.  In addition, key personnel will be attending 
informational seminars being provided by the Attorney General’s office.  Because those 
seminars occur before the effective date of the amendments, they will not satisfy the new 
statutory training requirements. 

 
Finally, the procedural changes and limits on copying charges will require the Council to 

amend the fee schedule and to revisit R-1264-94.  Those items will be on the Council’s agenda in 
December, so that they can be go into effect on January 1. 
 
Recommendation: 

Provide policy direction. 
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Illinois Freedom of Information Act 

Frequently Asked Questions 
By Public Bodies 

 
The Illinois Freedom of Information Act (FOIA) is designed to ensure that the public has 
access to information about their government and its decision-making process.  As a 
public servant, you have a duty to ensure that Illinois residents can obtain information 
about their government.  
 
In 2009, Attorney General Lisa Madigan worked with legislators and a diverse group of 
individuals and organizations to strengthen FOIA and hold government more 
accountable.  Beginning on January 1, 2010, key changes to the Freedom of Information 
Act and the Open Meetings Act will take effect and in turn will provide Illinois residents 
with a more open and accountable government.  These Frequently Asked Questions 
describe the FOIA provisions that will take effect on January 1, 2010. 
 

WHO’S WHO UNDER FOIA 
 
Public Access Counselor (PAC) – is an attorney in the Attorney General’s office whose 
responsibility is to ensure compliance with FOIA.  The Public Access Counselor is part 
of the Public Access Bureau in the Attorney General’s office, which includes several 
Assistant Attorneys General and professional support staff members working to respond 
to FOIA and Open Meetings Act issues raised by the public and government officials.  
Working under the direction and supervision of the Attorney General, the PAC has the 
authority to review requests for documents under FOIA and determine whether those 
documents should have been produced under FOIA. The PAC also has the authority to 
determine whether a public body has violated the Open Meetings Act.  As part of this 
Public Access work, the Attorney General, through the PAC, has subpoena power, may 
issue advisory opinions to guide public bodies, may issue binding opinions in FOIA 
disputes and may sue to enforce binding opinions.    
 
Public Body – is defined in FOIA as “all legislative, executive, administrative, or 
advisory bodies of the State, state universities and colleges, counties, townships, cities, 
villages, incorporated towns, school districts and all other municipal corporations, boards, 
bureaus, committees, or commissions of this State, any subsidiary bodies of any of the 
foregoing including but not limited to committees and subcommittees thereof and a 
School Finance Authority created under Article 1E of the School Code.”  FOIA provides 
that “‘[p]ublic body’ does not include a child death review team or the Illinois Child 
Death Review Teams Executive Council established under the Child Death Review Team 
Act.” 
 
FOIA Officer – is a person appointed by the “public body.” The FOIA officer’s 
responsibility is to receive FOIA requests from the public and to send responses in 
compliance with FOIA.  FOIA requires that each public body appoint one or more FOIA 
officers who must complete an electronic training developed by the Attorney General’s 
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PAC. The initial training must be completed by July 1, 2010; trainings must be completed 
annually after that date.   The Attorney General’s office will make the electronic training 
available to all FOIA officers.  
 
Public Records – are defined in FOIA as “all records, reports, forms 
writings, letters, memoranda, books, papers, maps, photographs, microfilms, cards, tapes, 
recordings, electronic data processing records, electronic communications, recorded 
information and all other documentary materials pertaining to the transaction of public 
business, regardless of physical form or characteristics, having been prepared by or for, 
or having been or being used by, received by, in the possession of, or under the control of 
any public body.”  A few examples of public records available under FOIA are: orders; 
rules; reports or studies; contracts; names, titles and salaries of public employees; and the 
voting records of public bodies.  Information can be available in electronic as well as 
paper format. 
 

GENERAL INFORMATION 
 

What is FOIA? 
The Freedom of Information Act (FOIA) is a state statute that provides the public the 
right to access government documents and records.   The premise behind FOIA is that the 
public has a right to know what the government is doing.  The law provides that a person 
can ask a public body for a copy of its records on a specific subject and the public body 
must provide those records, unless there is an exemption in the statute that protects those 
records from disclosure (for example: records containing information concerning trade 
secrets or personal privacy). 
 
Who is subject to FOIA? 
Public bodies are subject to FOIA.  The judiciary is not subject to FOIA, but court 
records and proceedings generally are open to the public.   
 
Who can file a FOIA request? 
Anyone.  Any person, group, association, corporation, firm, partnership or organization 
has the right to file a FOIA request to any state or local public body, including any city, 
township or county office.  
 
Is every public body required to have a designated FOIA officer? 
Yes.  Every public body must designate at least one person to act as the FOIA officer. 
Public bodies may have more than one FOIA officer. In addition, every public body must 
prominently display at its office and make available certain information, including the 
name(s) of its FOIA officer(s).  The office also must display and make available: 

 Information on how to submit a FOIA; and 
 A brief description of the office, including its purpose, budget and number of 

employees.    
 
Any public body that has a website must also post this information on its website.  
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 RESPONDING TO FOIA REQUESTS 
 

How many days does the public body have to respond to a FOIA request?  
A public body must respond to a FOIA request within 5 business days after the public 
body receives the request.  Day 1 of the 5-day timeline is the first business day after the 
request is received by the public body.  The date the request was received does not count 
as “Day 1.” That time period may be extended for an additional 5 business days from the 
date of the original due date if: 

 The requested information is stored at a different location; 
 The request requires the collection of a substantial number of documents; 
 The request requires an extensive search; 
 The requested records have not been located and require additional effort to find;  
 The requested records need to be reviewed by staff who can determine whether 

they are exempt from FOIA; 
 The requested records cannot be produced without unduly burdening the public 

body or interfering with its operations; or 
 The request requires the public body to consult with another public body that has 

substantial interest in the subject matter of the request. 
 

If additional time is needed, the public body must notify the requestor in writing within 5 
business days after the receipt of the request of the statutory reasons for the extension and 
when the requested information will be produced.  
 
When does the 5 business day time period start? 
On the first business day after the public body receives the request.  
 
Does the 5 business day response period begin upon the FOIA officer’s receipt of the 
request, or upon the receipt of the request by any of the public body’s employees or 
officials?  
The 5 working day response timeline begins the day after any employee or official of the 
public body receives the request for information. Employees and officials of a public 
body must immediately forward all requests for information to the FOIA officer(s) to 
maximize the response time.  
 
What is a “business day” or “working day”? 
A “business day” or “working day” is a regular day of the week (Monday through Friday) 
when public offices and most businesses are open.  Saturdays, Sundays and state holidays 
are not business days and cannot be counted in the 5 business day time period.  
 
What are the consequences if the public body does not respond to the FOIA request 
within 5 business days (or 10 business days if extended)?  
Aside from the potential that a court ultimately could impose a civil penalty of between 
$2,500 and $5,000 per FOIA violation, public bodies have an additional incentive to 
respond within the time limits set forth.  In the event a public body fails to respond within 
5 business days (or 10 days if the extension was properly requested), it cannot charge for 
reproduction costs at a later time, or treat the request as unduly burdensome.   
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Can a requestor and a public body agree to extend the deadline to respond beyond 
10 days?   
Yes, but the agreement must be in writing.  The agreement will also relieve the public 
body of having to comply with other legal deadlines in FOIA.   
 
Can a public body require that a FOIA request be submitted on a certain form or in 
a certain format?   
No.   Public bodies can require that FOIA requests be submitted in writing, but public 
bodies must accept requests by mail, personal delivery, fax, e-mail, or other means 
available.  Public bodies may create a FOIA form that requestors may use for 
convenience, but public bodies cannot require that requestors use a specific form for the 
request.  Public bodies may choose to accept oral FOIA requests but are not required to 
do so by the law.    
 
To whom should the requestor submit a FOIA request? 
To a designated FOIA officer. Every public body must designate at least one FOIA 
officer and prominently display at its office certain information, including the name(s) of 
its FOIA officer(s). 
 
Does the public body have to identify the FOIA officer?  
Yes.  Each public body must prominently display and make available upon request a 
directory designating the FOIA officer(s) for that body and the address where record 
requests should be sent. If the public body has a website, this information must also be 
posted on it.  

 
Does a public body still have the option of treating a request as “unduly 
burdensome” under the new FOIA?  
Yes. However, this treatment only applies in limited situations: (1) the request must be 
categorical in nature and incapable of being narrowed or reduced; and (2) the burden on 
the public body to produce the information must outweigh the public interest in the 
information. Before denying a request as unduly burdensome, the public body must give 
the requester an opportunity to reduce the request to manageable proportions. 
 
I have received a request that does not fit the “unduly burdensome” standard, yet 
cannot reasonably be completed within the maximum 10 working days’ response 
period. Does FOIA offer any options?  
Yes.  The Act allows the public body and the requestor to reach a written agreement to 
extend the time in which to respond to a request. 

 
I work for a public body that is being harassed by repeated FOIA requests from the 
same individual or entity. Does FOIA make any provisions for this?  
FOIA provides that repeated requests from the same person for the same records that are 
unchanged or identical to records previously provided or properly denied shall be deemed 
unduly burdensome and may be denied on that basis.  
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What information must a public body withhold or redact under the Freedom of 
Information Act?  
Although there may be legitimate reasons to redact or withhold certain types of 
information, the only information that the Freedom of Information Act requires a public 
body to redact are the home addresses, home/private telephone numbers and social 
security numbers of employees noted on certified payroll records that are required to be 
submitted to a public body under the Prevailing Wage Act. 

 
I am the designated FOIA officer for a public body. Will I be held personally liable 
for any civil penalties that a court may impose in a FOIA lawsuit?  
No. Only the public body may be liable for civil penalties under FOIA.  If a court finds 
that a public body willfully and intentionally failed to comply with the Act or otherwise 
acted in bad faith, the court shall impose a civil penalty upon the public body. 
 
Does a requestor need to specifically and accurately describe the document he or she 
is looking for?   
No.  The requestor does not need to describe the document specifically and accurately by 
the same name the public body uses.  As long as the public body understands what is 
being requested, it must release that information, even if the requested information is not 
called by the same name the public body uses.  
 
What information is a public body required to make available? 
Each FOIA officer for a public body must develop and make available upon request a list 
of documents that the public body will immediately provide to a requestor. In addition, 
each public body must maintain a reasonably current list of all types or categories of 
records under its control and this list should be reasonably detailed so that it aids people 
in obtaining access to public records. The public body must make this list available for 
inspection and copying.  
 
Can the public body ask why the requestor wants the information? 
No, except to determine if the request is for commercial reasons or to determine if a fee 
waiver applies.  See below for more details on commercial requests.    
 

FEES 
 

Can the public body charge for copies? 
Yes, but the charges are limited.  For black and white, letter or legal sized copies (8 ½ x 
11 or 11 x 17), the first 50 pages are free, and any additional pages can cost no more than 
15 cents a page.  For color copies or abnormal size copies, the public body can charge the 
actual cost of copying.  
 
Can a public body charge for electronic copies? 
Yes, but only for the actual cost of the recording medium.  For example, if information is 
produced on CDs, the public body may only charge the actual cost of purchasing the 
CDs.   
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Is it possible for a public body to waive the copying fees? 
Yes.  Public bodies may waive or reduce copying fees at any time if disclosure is in the 
public interest.  For example, a waiver or reduction may be available if: 

 The request is for information on the health, safety and welfare or the legal rights 
of the general public;  

 There is an intent to disseminate the information; or 
 No personal or commercial benefit will be received from document disclosure.   

 
GETTING INFORMATION IN AN ELECTRONIC FORMAT 

 
Can I request the documents in electronic form?  
Yes, and the public body must provide the electronic documents in the requested format, 
if that is feasible for the public body.  If that format is not available to the public body, it 
must provide the documents in the electronic format in which they are kept or in paper, at 
the option of the requestor.    
 
If the public body has a database and the requested information requires that the 
public body do a search of that database, does the public body have to conduct that 
search? 
Yes, and the public body cannot charge the requestor for that search.  
 
Are e-mails subject to FOIA? 
Yes. All electronic communications (as long as they do not fall within an exemption) are 
subject to FOIA. 

 
CONSEQUENCES FOR NOT COMPLYING WITH FOIA 

 
What are the penalties for a public body for not complying with FOIA? 
In addition to the potential that a court ultimately could impose a civil penalty of between 
$2,500 and $5,000 per FOIA violation, if a public body does not respond within the time 
limits provided, it cannot subsequently charge for reproduction costs or treat the request 
as unduly burdensome. 

 
REQUESTOR’S OPTIONS IF THE PUBLIC BODY FAILS TO  

RESPOND OR DENIES HIS/HER REQUEST 
 

What happens if the public body doesn’t respond to a FOIA request? 
If the public body does not respond to a request within 5 business days after receiving it, 
that inaction is considered a denial of the request.  If that occurs, a requestor can either 
file a Request for Review with the Attorney General’s Public Access Counselor or file a 
case in court.   
 
What must the public body include in a denial? 
The denial must be in writing and reference a specific legal reason under FOIA to justify 
the non-disclosure.  A public body has the burden of proving by clear and convincing 
evidence that the information is exempt from disclosure.  The denial also must inform the 
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requestor of the right to seek review of the issue by the Public Access Counselor in the 
Attorney General’s office, with the PAC’s contact information, as well as the right to 
seek judicial review by filing a court case.   
 
What can the requestor do if the public body denies the request for information?   
The requestor can file a Request for Review with the Attorney General’s Public Access 
Counselor within 60 calendar days from when the alleged violation occurred.   
Alternatively, the requestor may file a civil action in the circuit court within two years 
after the alleged violation took place.  
 
What is a Request for Review to the Public Access Counselor? 
A Request for Review is a letter that a requestor may submit to the PAC if he or she 
believes that the public body has not followed FOIA.  This letter is a formal way of 
asking the PAC to take a look at the request and the public body’s response (or lack of a 
response) and determine if a FOIA violation has occurred.  The request must be in 
writing, be signed by the requestor, and include a copy of the FOIA request and any 
responses from the public body.  It must be submitted to the PAC within 60 calendar days 
of the public body’s final response (or the date upon which the response was due).   
 
Is there a deadline for submitting a Request for Review? 
Yes. The requestor must submit a Request for Review to the PAC within 60 calendar 
days after the date of the final denial from the public body (or the date upon which the 
response was due). 
 
How do I contact the Public Access Counselor’s Office? 
The Public Access Counselor is a part of the Public Access Bureau in the Attorney 
General’s Office.  Here is the contact information: 
 
Public Access Bureau 
500 S. 2nd Street 
Springfield, Illinois 62706 
217-558-0486 
publicaccess@atg.state.il.us 
 
What happens if someone submits a Request for Review with the PAC and what are 
the responsibilities of the public body?   
The PAC will review all requests and will do one of three things: 
 

1. Decide that no further action is necessary. If the PAC decides that the alleged 
violation is unfounded, the PAC will advise the requestor and the public body 
of that decision. At this point, the public body does need to take any further 
action.  

 
2. Request more information from the public body. If more information is 

needed to review the issue, the PAC may, within 7 working days after receipt 
of the Request for Review, send a copy of the Request to the public body and 
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ask for any records the PAC needs to complete the review. At this point, the 
public body must submit the requested information to the PAC within 7 
working days. Please note that the Attorney General’s office has the authority 
to issue a subpoena for this information if the public body fails to respond 
fully to the PAC’s request.  

 
3. The PAC may also try to resolve the FOIA dispute through mediation or other 

informal means. The public body should work with the PAC and the requestor 
to resolve the dispute.  

 
What kind of information can the PAC request from the public body as part of the 
analysis of the Request for Review? 
The PAC can request any information that is necessary to decide whether a FOIA 
violation has occurred.  This includes obtaining copies of the information that the public 
body claims is exempt from FOIA disclosure.  If the PAC obtains information or 
documents that are claimed to be exempt from disclosure, the PAC is prohibited from 
disclosing the information or documents. 
 
When will the PAC issue a final decision? 
If the PAC decides to issue a binding opinion, the PAC will issue that opinion within 60 
calendar days after receiving all the information needed to decide the matter.  The PAC 
may extend the 60-day time period by 21 working days by sending a written notice to the 
requestor and the public body.  This written notice must include the reasons for the 
extension. 
 
What are the different possible outcomes of a Request for Review by the PAC? 
There are multiple ways the PAC may respond to a Request for Review: 

 Work to resolve the FOIA dispute with the public body and the requestor. (5 
ILCS 140/9.5(f)) The PAC may choose to try to resolve the dispute through 
mediation or by means other than the issuance of a binding opinion.  The PAC’s 
decision to decline to issue a binding opinion is not reviewable.   

 
 Review the issues in the FOIA dispute and determine that no further action is 

necessary. (5 ILCS 140/9.5(c)) If the PAC decides that the alleged violations of 
FOIA are unfounded, the PAC will advise the requestor and the public body of 
that decision.  The PAC will not conduct any further review. 

 
 Issue a binding opinion. (5 ILCS 140/9.5(f)) After obtaining and reviewing any 

information needed to analyze the FOIA dispute between the requestor and the 
public body and any additional information that the requestor or the public body 
chose to provide, the PAC may issue a binding opinion.  If the opinion orders the 
public body to produce records, the public body may appeal the opinion to the 
circuit court.  If the public body does not appeal the opinion and fails to disclose 
the records as ordered by the opinion, the Attorney General’s office may sue the 
public body to enforce the opinion.  If the opinion concludes that the records fall 
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within a FOIA exemption and need not be disclosed, the requestor may appeal the 
opinion to the circuit court.   

 
Can a public body ask the Attorney General’s PAC for advice regarding compliance 
with FOIA? 
Yes. A public body can ask the Attorney General’s PAC to issue an advisory opinion 
regarding compliance with FOIA. (5 ILCS 140/9.5(h)) 
 
For example, if a public body expects to receive FOIA requests for a certain record or 
category of records that it maintains and is not certain if those records must be disclosed 
under FOIA, the public body can ask the PAC for an advisory opinion regarding whether 
the record(s) must be disclosed under FOIA or fall under a FOIA exemption.  The 
Attorney General’s PAC is not required by law to issue an advisory opinion in response 
to a request. 
 
To ask for an advisory opinion from the Attorney General’s PAC, the head of the public 
body or its attorney must send a written request to the PAC.  The request must contain 
sufficient accurate facts for the PAC to make a determination.  The PAC may request 
additional information from the public body to assist in the review of the issue. 
 
What happens if the public body relies on an advisory opinion from the PAC in 
responding to a FOIA request but still ends up being sued by a requestor? 
A public body that relies in good faith on an advisory opinion of the Attorney General’s 
PAC in responding to a request is not liable for penalties under FOIA in a subsequent 
lawsuit, as long as the public body fully and fairly disclosed to the PAC the facts upon 
which the opinion is based. 
 
What’s the difference between a requestor filing a Request for Review with the PAC 
and filing a suit in court? 
If the PAC issues a binding opinion deciding a case, then that opinion carries significant 
weight.  If the losing party decides to appeal it to court, the court must give deference to 
the PAC’s opinion and can only overturn it if it is clearly erroneous.  If the requestor goes 
straight to court, the public body has the burden to show that its denial was correct 
through clear and convincing evidence.  Also, if the requestor goes to court and 
substantially prevails against the public body, the requestor can recover attorney’s fees. 
 

EXEMPTIONS – RECORDS THAT ARE NOT PUBLIC 
 

What is considered a “public record”? 
“Public records” are defined in FOIA as “all records, reports, forms, writings, letters, 
memoranda, books, papers, maps, photographs, microfilms, cards, tapes, recordings, 
electronic data processing records, electronic communications, recorded information and 
all other documentary materials pertaining to the transaction of public business, 
regardless of physical form or characteristics, having been prepared by or for, or having 
been or being used by, received by, in the possession of, or under the control of any 
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public body.”  (5 ILCS 140/2(c))  Given this broad definition, FOIA is intended to cover 
any document, regardless of form, that pertains to government business.  
   
Does “public record” include electronic information? 
Yes.  FOIA defines public records to include electronic documents and communications.  
When a person requests a record that is maintained in an electronic format, the public 
body must provide it in the electronic format specified by the request, if that is feasible 
for the public body.  If it is not feasible, the public body must present the information in 
the format in which it is maintained by the public body or in a paper format at the option 
of the requestor.  The public body may charge a fee for the actual cost of purchasing the 
recording medium, such as the CD, but may not charge a fee for its search for or review 
of the information.   
 
What kind of information can I not get access to?  
The FOIA law has a presumption that all information is public, unless the public body 
proves otherwise.  There are several exceptions to public disclosure that include but are 
not limited to: 

 Private information – “Private information” is exempt from disclosure under 
FOIA.  FOIA defines “private information” as “unique identifiers, including a 
person’s social security number, driver’s license number, employee identification 
number, biometric identifiers, personal financial information, passwords or other 
access codes, medical records, home or personal telephone numbers, and personal 
e-mail addresses.”  Under FOIA, “private information also includes home 
addresses and personal license plate numbers, except as otherwise provided by 
law or when compiled without possibility of attribution to any person.” 

 Personal information that, if disclosed, would constitute a clearly unwarranted 
invasion of personal privacy, unless the disclosure is consented to in writing by 
the person who is the subject of the information.  Under FOIA, the “unwarranted 
invasion of personal privacy” means the “disclosure of information that is highly 
personal or objectionable to a reasonable person and in which the subject’s right 
to privacy outweighs any legitimate public interest in obtaining the information.” 
Disclosing information that relates to the public duties of public employees is not 
considered an invasion of personal privacy. 

 Law enforcement records that, if disclosed, would interfere with a pending or 
reasonably contemplated proceeding or that would disclose the identity of a 
confidential source.  

 Information that, if disclosed, might endanger anyone’s life or physical safety.  
 Preliminary drafts or notes in which opinions are expressed or policies are 

formulated, unless the record is publicly cited and identified by the head of the 
public body.  

 Business trade secrets or commercial or financial information that is proprietary, 
privileged or confidential and disclosure would cause a competitive harm to the 
person or business.  

 Proposals and bids for any contract, until a final selection is made.  
 Requests that are “unduly burdensome.” (See next question.) 
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What does “unduly burdensome” mean? 
A FOIA exemption exists for requests that are unduly burdensome.  A request may be 
considered unduly burdensome if there is no way to narrow the request, and the burden 
on the public body to produce the information outweighs the public interest in the 
information. However, before relying on this exemption, the public body must first give 
the requestor an opportunity to reduce the request to a manageable size.  If it is still 
unduly burdensome, the public body must explain in writing the reasons why the request 
is unduly burdensome and the extent to which compliance will burden the operations of 
the public body.  Such a response is considered a denial.  
 
What is a “clearly unwarranted invasion of personal privacy”? 
FOIA contains an exemption for records that, if disclosed, would result in a “clearly 
unwarranted invasion of personal privacy.”  An “unwarranted invasion of personal 
privacy” means the “disclosure of information that is highly personal or objectionable to 
a reasonable person and in which the subject’s right to privacy outweighs any legitimate 
public interest in obtaining the information.”  Under FOIA, the disclosure of information 
that relates to the public duties of public employees is not considered an invasion of 
personal privacy. 
 

COMMERCIAL REQUESTS 
 

What is a request for information made for a commercial purpose? 
A commercial request is when the requester seeks to use part or all of the public records 
for sale, resale, or solicitation or advertisement for sales or services.  Requests by the 
news media, not-for-profit organizations, scientific or academic institutions are not 
considered commercial information requests.   
 
Are commercial information requests treated differently? 
Yes.  A public body has 21 business days to respond to a request for information that is 
made for a commercial purpose.  The public body can either: (1) provide the requested 
records; (2) advise when the records will be provided and the costs; (3) deny the request 
(if it falls under an exception); or (4) advise the requestor that the request is unduly 
burdensome.   
 
Can the public entity charge fees for copies of the information?   
Yes, but the fees are limited.  For traditional black and white, letter or legal sized copies 
(8 ½ x 11 or 11 x 17) , the first 50 pages are free, and any additional pages can cost no 
more than 15 cents a page.  For color copies or abnormal size copies, the public body can 
charge the actual cost of copying.   
 

REDACTIONS 
 
Can a public body remove or black out information from produced documents?   
Yes, if a record contains information that is exempt from disclosure under FOIA, a public 
body can remove or black out that exempt information from the public records.  This is 
called “redaction.”  But the public body must produce the remaining information.   
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Is there any information that a public body MUST withhold or redact? Although 
there may be legitimate reasons to redact or withhold certain types of information, the 
only information that the Freedom of Information Act requires a public body to redact are 
the home addresses, home/private telephone numbers and social security numbers of 
employees noted on certified payroll records that are required to be submitted to a public 
body under the Prevailing Wage Act.  
 

OTHER FOIA QUESTIONS 
 

Does a request for a copy of an ordinance require a FOIA request? 
No.  Ordinances are public documents that should be immediately available to the public 
without a FOIA request.   
 
Can a public body allow you to inspect but not copy public documents?  
No. They must allow you to inspect and obtain copies of public documents.  
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Agenda Report 
 

 
 
 
Subject:  Identity Theft Prevention Policy 
 
Prepared by:  Ed McKee, Finance Director 
    
Date:   October 1, 2009 
 
Ref:   October 14, 2008 Study Session 
   October 21, 2008 Council Meeting 
 
 
 
 
In November 2008, the Village passed Ordinance MC-7-2008 to comply with the Fair and 
Accurate Credit Transactions (FACT) Act of 2003.  This law required the Village to implement 
policies and procedures to detect, prevent, and mitigate the impact of identity theft.  The Village 
is considered a creditor under this law as services are provided by the Village (electric, water, 
refuse, ...) before a customer pays for those services. 
 
One aspect of the law is that an annual review must take place on 1) the Village’s policies, and 2) 
any instances where potential identity theft might have occurred.  Factors that can be indicative 
of identity theft are commonly referred to as red flags.  The Village’s policy includes 13 red flags 
including notification received by the Village from credit reporting agencies, personal 
identification not looking original or matching the applicant, mail not received by the customer, 
and other events that could be a sign of compromised customer identity. 
 
In terms of the program itself, the staff has been able to work within the guidelines established 
about a year ago and no revisions are currently recommended.  A copy of ordinance MC-7-2008 
and the Village’s policy are attached. 
 
In terms of red flag events, as of the date of this memo, two red flag events occurred that 
required the intervention of the finance director.   
 
The first event occurred on October 23, 2008.  A customer of more than one year of service 
indicated that he never received the original utility bill and that was why he was late in making 
payments.   
 
I confirmed that the address on the account was correct.  I did not advise the staff to handle this 
customer’s billing in any special way.  On November 5, 2008, shortly after the utility bill was 
mailed, I visited this customer and noted that the current bill was in the customer’s mail pile.  
The customer was advised to contact me directly if he does not receive his original bill again.  
The customer has not contacted me since. 
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The second event occurred on March 3, 2009.  A staff person noticed that someone purchasing a 
vehicle sticker put down a name different than that of the utility customer we believed to reside 
at that address.  The police department verified the utility customer noted in our records appeared 
to be correct.  The police notified and the person claiming to live in Winnetka (who did not) to 
discontinue listing that address as his own. 
 
Recommendation:  Please provide this information to the Village Council as an information 
only report. 
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November 6, 2008  MC-7-2008 

ORDINANCE NO. MC-7-2008 
 

AN ORDINANCE AMENDING 
CHAPTERS 2.48 AND 4.04 OF THE WINNETKA VILLAGE CODE 

TO PROVIDE FOR IDENTITY THEFT PROTECTION PROCEDURES 
 

WHEREAS, the Village of Winnetka (“Village”) is a home rule municipality in 

accordance with Article VII, Section 6 of the Constitution of the State of Illinois of 1970 and, 

pursuant thereto, has the authority, except as limited by said Section 6 of Article VII, to exercise 

any power and perform any function pertaining to the government and affairs of the Village, 

including the power to regulate for the protection of the public health, safety and welfare; and 

WHEREAS, the United States Congress has enacted the Fair and Accurate Credit 

Transactions (FACT) Act of 2003, which requires that creditors implement policies and 

procedures to detect, prevent, and mitigate the impact of identity theft; and 

WHEREAS, the FACT Act has a mandatory compliance date of November 1, 2008; and 

WHEREAS, as required by the FACT Act, the Federal Trade Commission (FTC) and 

federal banking agencies have issued final rules and guidelines for implementing the FACT Act; 

and 

WHEREAS, because the Village provides a variety of services, including electric, water 

and refuse service, before the customer is required to pay for them, and because the Village 

occasionally enters into payment plans with customers with past due accounts, the Village is 

considered a creditor under the FACT Act and must implement policies and procedures as 

required by the FACT Act and applicable federal rules. 

NOW, THEREFORE, the Council of the Village of Winnetka do ordain as follows:  

SECTION 1: The foregoing recitals are hereby incorporated as the findings of the 

Council of the Village of Winnetka, as if fully set forth herein.  

SECTION 2: Subsection E of Section 2.48.010 of Chapter 2.48, “Finance 

Department,” of Title 2 of the Winnetka Village Code, “Administration and Personnel,” is 

hereby amended to provide as follows: 

 E. Powers and Duties. The Finance Director shall be subject to the control and direction of 
the Village Manager and shall be head of the Finance Department. Subject to the approval of the 
Village Manager, the Finance Director shall have both control over all of the property and 
employees of the Finance Department and the power to appoint and remove such employees as 
may be required for the efficient operation of the Department. In addition to the duties required 
by state law, the Finance Director shall have the following duties, functions and responsibilities: 
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  1. To assist the Budget Officer in the preparation of the annual budgets, and to prepare 
tax levy and tax abatement ordinances; 
  2. To supervise all expenditures of the Village and to maintain accurate records of such 
expenditures; 
  3. To keep the financial records of the Village; 
  4. To oversee all purchases made by the Village and to develop and recommend 
procedures for such purchases; 
  5. To prepare financial reports and statements; 
  6. To issue bills and collect fees for water, electric, sewer, refuse and other services 
rendered by the Village; 
  7. To invest Village funds with the approval of the Treasurer; 
  8. To collect, and to maintain accurate records of, the following: all special 
assessments; all cash deposits required by the Village, including deposits for electric, sewer and 
water service; all fees for licenses and permits issued by the Village; and all payments of fines 
and fees, as provided in this code; 
  9. To collect late fees and to recover costs related to the collection of any unpaid or 
delinquent fees, fines, deposits or other payments due and owing to the Village; 
  10. To retain deposits and excess payments that may otherwise be subject to refunds, for 
the sole purpose of applying the retained amount to pay all or part of a delinquent account owed 
by the person making the deposit; and 
  11. To develop and implement procedures to detect, prevent, and mitigate the impact of 
identity theft in accordance with section 4.04.020 of this Code and applicable federal laws, rules 
and regulations; and 
  12. To perform such other services as may be required by the Village Manager. 

SECTION 3: Chapter 4.04, “Fiscal Provisions Generally” of Title 4 of the Winnetka 

Village Code, “Revenue and Finance,” is hereby amended to provide as follows: 

Chapter 4.04 

FISCAL GENERAL PROVISIONS GENERALLY 

Sections: 

4.04.010 Disposition of funds. 
4.04.020 Identity Theft Protection 
 
Section 4.04.010 Disposition of funds. 
No person shall be paid from the treasury upon any warrant except from the money belonging to 
the particular funds, or budget item, upon which such warrant shall be drawn; nor shall money be 
transferred by the Treasurer from one fund to another after the money has been received by the 
Treasurer, nor appropriated to any other purpose than that for which it has been collected or paid, 
except as provided in Section 4.08.010(D) of this code. (Ord. MC-228-99 § 1 (part), 1999: prior 
code § 3.04 (part)) 
 
Section 4.04.020 Identity Theft Protection. 
 A. Statement of Policy.  It is the policy of the Village of Winnetka to establish procedures to 
detect, prevent, and mitigate the impact of identity theft, as required by the Fair and Accurate 
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Credit Transactions Act of 2003 and applicable rules promulgated by the Federal Trade 
Commission and federal banking agencies pursuant to said Act. 

 B. Development of Procedures.  The Finance Director, under the supervision of the Village 
Manger, shall be responsible for developing the Village of Winnetka Identity Theft Protection 
Procedures, which shall establish procedures appropriate to the Village’s operations for the 
detection, prevention, and mitigation of the impact of identity theft, as required by the aforesaid 
Act.  The procedures shall include a requirement that all incidents of identity theft be reported to 
the Winnetka Police Department and any other law enforcement agency having jurisdiction over 
such matters for investigation and prosecution. 

 C. Village Council Review and Approval.  The Village of Winnetka Identity Theft 
Protection Procedures, and amendments thereto, shall be subject to the review and approval of the 
Village Council. 

 D. Annual Report.  During the fourth calendar quarter of each year, the Finance Director 
shall report to the Village Council regarding the implementation of the Village procedures, 
including reports of identity theft and recommendations for modifications to the procedures. 

 

SECTION 4: This Ordinance is passed by the Council of the Village of Winnetka in 

the exercise of its home rule powers pursuant to Section 6 of Article VII of the Illinois 

Constitution of 1970. 

SECTION 5: This Ordinance shall take effect immediately upon its passage, approval 

and posting as provided by law. 

PASSED this 6th day of November, 2008, pursuant to the following roll call vote:  

AYES:    

NAYS:    

ABSENT:    

APPROVED this 6th day of November,  2008. 

 Signed: 

   
 Village President 

Countersigned: 

  
Village Clerk 

Introduced:  October 21, 2008 
Posted:  October 22, 2008 
Passed and Approved:  November 6, 2008 
Posted:  November 7, 2008 
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